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Ixplanation and forms of organizations having usual advantages of corpora 
tions, but not subject to corporate taxation, reports, qualification under foreign 
corporation laws, etc. 


These organizations are known as “Massachusetts Trusts.”” A recent deci- 
sion of the United States Supreme Court holds-that they are effected under 
the common law. They are, therefore, of interest everywhere. 
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This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation ‘restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 
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AUTHORITATIVE AND INDISPENSABLE 


Dillon on 
Municipal Corporations 


Revised Throughout. Many Portions Rewritten. Enlarged 
from Two to Five Volumes 


The fifth edition of this eminent work—perhaps the richest in legal matter and the 
most important law treatise of modern times—contains more than double the amount 
of matter embraced in the previous edition. Forty thousand cases are cited and the 
whole law of this great subject is fully presented. 

Entirely new chapters have been added upon Public Utilities, Constitutional Limita- 
tions of Municipal Indebtedness, Special Legislation. 

Among the new subjects treated of are Freeholders’ Charters, The Right of Locat 
Self-Government, Legislation on Labor Matters, Municipal Pensions, Municipal Civil 
Service Laws, Veterans’ Acts, Regulation of Rates on Water, Gas, and Electricity. 

Separate treatment has been given on Ordinances Exercising the Police Power, 
Contracts, Municipal Bonds, Assessments, Actions and Liabilities, Municipal Warrants. 

Parallel citations to the American Decisions, the American Reports, the American 
State Rerorts, The Lawyers’ Reports Annotated, and the entire Reporter System, have 
been inserted in the table of cases cited. 
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By CHARLES WARREN, of the Boston Bar 


The first adequate account of the earlier history of the Bar 
and the men who composed it 


In Part I the author deals with the legal conditions in each of the American Colo- 
nies during the 17th and 18th centuries, prior to the American Revolution, the status of 
the Common Law as applied by the courts, the method of appointment of the courts, 
the leading lawyers, legislation regarding the legal profession, the materials for and 
methods of a lawyer’s education, with contemporaneous legal conditions in England 
and America, etc. Part II portrays the growth of the American Bar from the founda- 
tion of the Supreme Court to 1860. 
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THE RECALL OF JUDGES AS IT MAY AF- 
FECT THE INTEGRITY OF CONSTITU- 
TIONS. 





In 72 Cent. L. J. 165, we criticised an 
editorial of Ex-President Roosevelt under 
the title ‘The Flexibility of Law.” In 
that editorial he seemed to us to set forth 
his alleged doctrine of amendment of the 
Constitution by construction, and his views 
in a recent speech show him clinging with 
his wonted tenacity to the same line of 
thought. 

What he says in that speech seems to us, 
however, very much more revolutionary, 
when there is attempt to give his ideas 
specific bearing upon the course pursued 
by New York Court of Appeals as to cer- 
tain decisions made by it, holding certain 
legislation unconstitutional. 

All lawyers know, that it is a well-settled 
principle, that courts will not declare any 
statute void for unconstitutionality, unless, 
in the opinion of the court, it is clearly so, 
and many and many statutes have been al- 
lowed to survive under the benefit of a 
doubt. 

In our reading, also, we do not recall 
any dissent arraigning the majority for 
non-observance of this rule, but on the con- 
trary, criticism has taken exactly the oppo- 
site course and assertion made that consti- 
tutional integrity was threatened. 

It has remained for the ex-president to 
voice in the first responsible way the view 
that courts have shown “recklessness” in 
declaring legislation invalid. But let us 
quote him upon what he says upon these 
decisions, rendered by “upright .and well- 
meaning judges,” devoted “to a system of 
economic philosophy, not merely outworn, 
but to the last degree mischievous.” 

He said: “I, for one, hold that, if a ma- 
jority of the people, after due deliberation, 
come to champion such social and econom- 





ical reforms as these we champion to-night, 
we have a right to see them enacted into 
law and become a part of our settled gov- 
ernmental policy, and J shall never abandon 
the effort to see this view triumph.” 

If he can lay his hand upon the shoulder 
of any American who does not believe in 
this principle and who does not think the 
ex-president has wholly lost his bearings 
if he is still making an effort “to see this 
view triumph,” he will make a discovery 
quite unexpected, But enactment must be 
in a constitutional way. 

Then he further proceeds: “It is, I be- 
lieve, an advantage to have fixed in the 
court the power to state that a legislative 
act is unconstitutional, but only provided 
that the power is exercised with the great- 
est wisdom and self-restraint, If the courts 
continue to use it with the recklessness that 
has too often been shown in the past, it is 
almost inevitable that efforts will be made 
to amend it.” 

The former of the above sentences ought 
to be preserved not so much for any 
thought it contains, as for the seeming 
caution in its expression. It perhaps is 
unique in the literature of its author, Tak- 
ing the two together, they mean, scarcely 
anything definite, but they, along with the 
rest of his speech, seem to open a vista for 
the employment of recall of judges in a 
way to the unsettling of fundamental law. 

When from such a high source comes the 
statement that: “What I have advocated is 
not revolution. It is not wild radicalism. 
It is the highest and wisest kind of con- 
servatism,” too many people in this coun- 
try will listen, for its important error not to 
be noticed. 

let us try to analyze what he advocates. 
'f out of so much inconclusive generaliza- 
tion we read the speech correctly, its author 
revamps his proposition that judges must 
construe constitutional provisions to suit 
development in “economir philosophy” and 
it is “to the last degree mischievous,” if 
they accept their meaning 1s adopted by the 
people, if the princinles e: nbodied have be- 
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come “outworn.” And he says, in effect. 
if they continue to refuse to put a new in- 
terpretation upon what the people declare 
to be the mudsills of their governmental 
structure, “it is almost inevitable that ef- 
forts will be made to amend” their “reck- 
lessness” in this regard. 

If it points not to “revolution” nor “wild 
radicalism” to say that though we require 
every judge to take an oath to support the 
Constitution, it is “recklessness” for him to 
do so, and “the highest and wisest con- 
servatism” for him to usurp the role of a 
constitution-maker himself, then the Eng- 
lish language would seem to be barren of 
descriptive terms for such a situation. 

Let us see how the matter would work 
out, The gravamen of the speaker’s com- 
plaint is that, under a written constitution, 
whose words shall not take on new mean- 
ing to suit advance in economic conditions 
and progressive views in business and social 
life, the people--the repository of power— 
commit too much authority to the respon- 
that Constitution. 
Therefore, in its final analysis, the ideal 
condition would be. to have no constitution 
at all, so that the courts could decide all 
questions, not governed by statute law, ac- 
cording to the judges’ views of what ac- 
cords with the general sentiment of the 
people as he reads that sentiment. 


sible interpreters of 


But, if the people prefer to have a con- 
stitution, is it not revolution for a judge 
not to obey it, though he may believe it 
to be the worst constitution, that was ever 
framed ? 

Suppose a judge should carry the doc- 
trine advocated into open effect, saying for 
example, the constitution I have sworn to 
support does not permit of certain legisla- 
tion, but I will not recognize it as binding 
on me, because, if the people were now to 
vote upon it, they would make this legisla- 
tion valid. Would Mr. Roosevelt or any- 
body else say that judge is right? Perhaps 
he might, if the judge were in agreement 
with him as to the intrinsic merits of the 
legislation. Nevertheless, such a decision 
wold be censurable for perjury at the bar 








of conscience and anarchy at the bar of 
law. 

Would the people, however, be reserving 
to themselves more or less of power under 
such a rule? The Barons demanded Mag- 
na Charta because their liberty was being 
taken away before that. And, if a con- 
stitution is not to be takén for what it says, 
only in so far as the courts may think it 
ought to be, what rule will govern the 
courts in deciding questions of life, liberty 
and property? 

Furthermore, what people of any state 
are willing to commission legislatures year 
after year, to act unchecked by any funda- 
mental law? ‘The fact that every state has 
a Constitution seems conclusively to dem- 
onstrate that constitutional government 1s 
the American ideal. 

But what can keep it thus? If the recall 
may deter courts from pronouncing any 
law unconstitutional, does a Constitution 
remain? The only life of any Constitution 
is through its enforcement and there is no 
agency to secure enforcement but the 
courts. What a trivial thing a constitution 
becomes, if its fate depends upon some 
court deciding a case according to sentiment 
behind a legislative act! 

And yet with the initiative, referendum 
and recall there is nothing more likely, 
than the putting into operation the last as 
to a judge declaring that a statute, which 
has been adopted through the former, is 
unconstitutional. 

Suppose a statute adopted by a large ma- 
jority of the people of a state, and the 
popular view is that it will be of great pub- 
lic benefit, but yet in the decided opinion 
of the court it is in conflict with the Con- 
stitution, is it the ex-president’s opinion, 
that a judge should say the statute is above 
the Constitution, when his oath says it is 
not? 

And yet, if he does not so say, what sit- 
uation would more readily provoke an ap- 
plication of the right of recall—especially 
if a judge may be denounced as thus con- 
cluding, because “though upright and well- 
meaning,” his views of “economic philoso- 
phy” are “to the last degree mischievous ?” 
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By this turn in affairs a judge’s very 
honesty and fidelity to his oath are his 
undoing, or constitutions are upset and a 
carnival of confusion results from tempo- 
rary legislation pushing aside all permanent, 
fundamental law. 

The New York Court of Appeals may 
have been wrong—and personally we think 
it was—in the decisions criticised, but for 
it to be condemned for following its sworn 
duty, as it saw it, to uphold the Constitution 
of its state seems the veriest travesty of 
and for constitutional 


law, order respect 


rule. 








NOTES OF IMPORTANT DECISIONS 

WILLS—EXCLUSIVE JURISDICTION IN 
PROBATE AND INTERPRETATION.—The 
will of Elizabeth S. Eaton, who was domiciled 
in Michigan at the time of her death and at 
the time of its execution appears to have come 
up for probate in different states, and by vari- 
ant judgments practically two opposing wills 
out of one paper have been created, if both 
judgments shall stand. The controversy thus 
created has been before both state and federal 
in several the most recent de- 
cision, in regard thereto being in the Circuit 
Court of the Northern District of New York, 
under the title of Higgins v. Maton, 188 Fed. 
938. See also Watkins v. Eaton, 183 Fed. 384, 
105 C. C. A. 604, and Higgins v 
Fed. 388, 105 C. C. A. 608. 

It appears that the estate consisted entirely 
of personalty, the greater. portion of which was 
in New York? In that state and in Michigan 
the will and codicil were offered for probate. 
In the former both were declared valid, while 
in the latter the codicil was rejected for men- 
tal incapacity at the time of its execution. The 
New York judgment was prior to that in Michi- 
gan and was unappealed from. 





courts cases, 


Eaton, 183 


Then it was urged, that as to the parties be- 
fore the court the New York will was estab- 
lished notwithstanding the subsequent Michi- 
gan judgment, the latter being unquestionably 
within the jurisdiction of the Michigan court 
to pronounce. 

There is very elaborate discussion upon the 
theory of jurisdiction in both courts, but the 
court in this case seems to look upon the New 
York judgment as purely one in rem as to 


which no estoppel or conclusiveness arises 





from failure to appeal, and that it has, even as 
to that, only a provisional sort of existence— 
that is, it is subject to displacement by a later 
judgment by a court of the domicile. 

The court thus speaks: “I think the policy 
of the law is that a testator shall have but.one 
will as to his personal estate in whatever state 
of the United States it may be situated, and 
that the law of the state of the domicile of the 
testator determines what that will is, and that, 
when established by the proper court of such 
state, * * * all controversies over it are ended, 
and that it becomes operative and binding on 
all whose rights under it are in question, and 
controls the distribution of the personal estate 
(save payment of debts) wherever situated, no 
matter how many contests there may have 
been in other states on application for probate 
there or how many different wills may have 
been established on such contests.” 


All of this seems sound, but the principle 
ought to go further and have the effect of deny- 
ing jurisdiction to enter any judgment pro- 
bating a will in a foreign jurisdiction except 
possibly to create an administrator ad col- 
legendum and to protect assets. If statutes 
of a foreign jurisdiction pretend to do more 
their effect should be taken as thus limited. 
The foreign court and the domestic proceed on 
the theory, that there can be but one will with 
a single interpretation, and by no stretch of 
reason can it be asserted that the court of the 
domicile has no right to speak on this subject. 








HOW FAR MAY THE APPROACHES OF A 
BRIDGE BE EXTENDED BY CONDEMNA- 
TION PROCEEDINGS? 





Two cities in different states and on oppo- 
site sides of the same river, are discussing 
the question stated in our title. 


St. Louis, who obtained a concession from 
Congress to build a municipal bridge across 
the Mississippi River, wishes to carry its ap- 
proaches to an unusual distance into Illinois 
territory to avoid a great network of railroad 
tracks, and is opposed by some of the property 
owners. 

The rule of law in condemnation proceed- 
ings, is that the location of a railroad route, 
a bridge, a public building, or a street will 
not be interfered with unless it can be shown 


gt 
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that the corporation (either public or private 
corporation) acted in bad faith, or had a ma- 
licious motive, or exceeded its authority.1 


In the case last cited the railroad asked the 
Supreme Court to say it was not necessary 
for the town to condemn a street opening over 
the railroad tracks; but the court said on page 
337: “It rests in the wisdom of the Legisla- 
ture to determine when and in what manner 
the public necessity requires its (meaning the 
power to condemn) exercise and with the rea- 
sonableness of the exercise of the discretion, 
courts will not interfere.’ 


And in another case in North Dakota where 
a public building was being erected and land 
condemned and the question was raised that 
the court should control the amount of land 
to be taken, the court said: “The School Board 
is vested with discretion as to the location of 
the site and also as to the amount of land to 
be taken for the purpose and a court will not 
review that discretion nor disturb the location 
when it is made in good faith. * And in Colo- 
rado, when a telegraph company located its 
line on the right-of-way of a railroad com- 
pany and the company objected that the tele 
graph line could be located on an adjacent 
highway, and therefore it was not necessary 
to take the right-of-way of the railroad com- 
pany, and the court was asked to interfere 
with the location made by the telegraph com- 
pany, the court said the Legislature has vested 
corporations of the character of telegraph com- 
panies with discretion in locating their lines, 
the court cannot ordinarily exercise supervi- 
sion in such matters. And the same ruling 
was made in the case of a river boom com- 
pany in Washington.5 

The United States courts hold the same 
doctrine. And in Indiana, where the city of 
Fort Wayne established a water works sys- 
tem, and proceeded to locate a route for its 
pipes and to condemn property therefor, and 
a land owner objected that the route was not 
the best and most practical and expedient, and 
asked the court to restrain the city from con- 


(1) Chicago, R. I. and Pac. Railway v. the 
Town of Lake, 71 Ill., R. Loc. Cit. pp. 336, 337, 
116 Ill. p. 449. 

(2) To the same effect 100 Ill. R. Loc. Cit. 
p. 126; 247 Ill. Loc. Cit. p. 381. 

(3) 14 North Dakota, R. p. 344. 

(4) 30 Colorado R., Loc. Cit. p. 142. 

(5) 32 Wash. Loc. Cit. pp. 600-601. 

(6) 41 Fed. Rep. 299. 





demning his land on that ground and many 
others, the court said: “The question which 
was the most practicable and expeditious 
route for the line of pipes was one exclusively 
for the decision of the Common Council, as 
were all other questions of necessity and ex- 
pediency. The decision of that body cannot 
be reviewed by the court, for it is almost an 
elementary rule that when such questions are 
committed to the decision of inferior tribunals? 
their judgment cannot be reviewed.” The 
Pennsylvania court holds the same.8 


But it is argued that it is not “necessary” 
to extend the approach of the municipal free 
bridge of St. Louis so far, and that a court 
would not condemn property for so Jong an ap- 
proach. , 


What does the word “necessary” in the 
condemnation law of Illinois mean? Does 
it mean 
than is absolutely or physically necessary? Or 
does the word “necessary,” as used in the 
condemnation law of Illinois, mean that the 
approach can be made as long as reasonably 
convenient and useful to the public and ex- 
pedient for the maintenance, construction and 
operation of the bridge? Would the avoidance 
of dangerous grade crossings with steam rail- 
roads authorize a more extended approach 
than otherwise would be necessary”? 

The Supreme Court of Illinois has passed 
on this question and has decided that the 
word “necessary” as applied to the taking of 
land by condemnation, in the Illinois law, 
means that if the land sought is to be used in 
a manner that makes the use of the land 
“reasonably convenieut” and useful to the pub- 
lic, and it is expedient to operate and main- 
tain the public utility upon said land, then it 
is not necessary to show that it’is “absolutely 
necessary” to take the property condemned 
before an approach could be built; and that 
if other land might have been taken, yet as 
that condemned, is “reasonably convenient” 
and useful “to the public,” the condemnation 
will not be interfered with by the Illinois 
court.® 

In the case just cited, the Supreme Court of 
Illinois held that where a street railway was 
authorized to run on a highway and also had 


(7) 121 Indiana R., Loc. Cit. pp. 392-393. 

(8) 209 Pa., St. R., Loc. Cit. p. 86. Califor- 
nia also declares this doctrine: 91 California 
R. P. 2388. 

(9) 118 Illinois R. P. 477. 
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a power of condemnation, and in order to avoid 
grade crossings of steam roads that it might 
leave the highway and condemn private prop- 
erty to avoid the grade crossing, although 
the land owner made the defense that it was 
not necessary to take his land, because the 
street railway company could proceed on the 
highway at the grade over the railroad tracks, 
put the Illinois Supreme Court held the avoid- 
ance of grade crossings authorized the taking 
of additional land.1° 

This Illinois decision means that the Illi- 
nois courts hold that “necessary” in the Emi- 
nent Domain Law of said state does not mean 
“physical necessity,” but if the approach as 
established will be useful to the public and 
reasonably convenient, the power to condemn 
land for it cannot be interfered with by the 
courts, state or federal. 

The general rule is, that if a public improve- 
ment is useful and convenient to the public 
and is a benefit of sufficient importance to 
warrant the public in incurring the expense of 
making it, it is of public necessity.11 The 
necessity which must exist for taking private 
property by right of eminent domain or the 
public use, is not an absolute indispensable 
need, but a necessity which makes it reason- 
able and proper to have such property, in or- 
der to accomplish the public purpose in view.12 

The Act of Congress made the use of land 
for the bridge and its approach a public use. 
The city of St. Louis was given authority, by 
the laws of Missouri, and the Acts of Con- 
gress, to locate the bridge on and across the 
Mississippi River, and locate and build the 
approaches to .c in Missouri and }llinois. 

trom these facts and the authorities cited 
the conciusion is deduced that a city may fix 
the location of a bridge and its approaches 
under proper authority, and that it may con- 
demn all the land for an approach that such 
city, in good faith, thinks necessary; and, that 
in order to avoid grade crossings a city may 
extend its approaches as lar as May seem neces- 
sary and may condemn land for the same. 

A. H. R. 


(10); 178 Ill. 477. 

(11) 91 Mich. 149. 

(122) 87 Alabama, p. 501; 112 Ga. 941; 17 Ill. 
123; 18 Ill. 324; 74 Ind. 211; 16 Mont. 504; 46 


N. J., p. 495; 32 Barbour (N. Y.) 410; 99 N. Y¥. 
569; 128 N. Y., p. 596; 4 O., St. p. 494; 3 Pa. 
St. p. 331; 5 R. I, p. 325; 22 R. IL, p. 457; 32 
Wash., p. 586; and 46 Wash., p. 516. 
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UNIFORM JUDICIAL, PROCEDURE— 
LET CONGRESS SET THE SU- 
PREME COURT FREE. 





After many years of discussion, consist- 
ing chiefly of glittering generalities and ex- 
pressions of dissatisfaction at existing con- 
ditions, the actual course of simplifying, 
cheapening and making uniform pleading 
and procedure in courts of justice, seems 
happily to have crystalized into a settled, 
tangible effort. The American Bar Asso- 
ciation, the natural leader, is represented 
by an able, experienced and learned com- 
mittee, with Judge Everett P. Wheeler of 
York as chairman. The National 
Civic Federation, with a similar committee, 
is lending its aid. 

The President of the United States has 
officially endorsed the movement,? and call- 
ed upon Congress for its co-operation. ‘lhe 
Federal Supreme Court is already giving 
its attention to equity procedure. 

The hour is come, then, when others 
than lawyers can participate; when com- 
merce and society, alone financially inter- 
ested, can throw the weight of irresistible 
influence in support of this settled pro- 
gram. These committees of trained and 
studious lawyers are engaged in the deli- 
cate and technical task of preparing the 
necessary statutes. For creating a lively 
public sentiment there should, and must be 
a well-organized propaganda. No move- 
ment, however meritorious, can succeed 
without the support of public opinion. 
Neither the public nor Congress will blind- 
ly lend its aid. The cause must be intelli- 
gently, earnestly and persistently presented. 
The American Bar Association and its ac- 
tive allies may propose, but Congress will 
have to dispose. 

In the March, 1911, Editorial Review, 
at page 254, in speaking of procedure in 
the law courts, it was said: “Congress 
should delegate to the highest appellate 
court the proper power, make it mandatory 
and stop there. Then the states should 


(1) Message, December, 1910. 
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adopt the system.” At the January (1911) 
meeting of the National Civic Federation 
it was said: “The Federal Supreme Court 
has the power to reform equity pleading. 
If it will but take the initiative during its 
vacation the lawyers will gladly relieve it 
in every consistent manner.’ 

It is gratifying to observe that, before 
adjournment for the summer, the Federal 
Supreme Court commenced to reform equi- 
ty procedure, a power it always possessed. 
Why should it not possess the same power 
over law courts as over courts of equity? 
It is proposed to offer an affirmative an- 
swer to this question, and to commend the 
present procedure of England as a model 
system for the United States. 

Jearing in mind that the Federal Su- 
preme Court has full power so to do, and 
is now preparing a system for the equity 
side of the Federal courts, the immediate 
concern is, shall pleading at law continue 
to be patched and altered as is now the 
case, or shall it also be taken in hand by 
the Federal Supreme Court and made 
anew, as a correlated whole, so as to fit 
our institutions and the spirit of the times? 
And in this connection we cannot avoid 
inquiring if the states shall continue to add 
forty-eight additional risks to the present 
forty per cent jeopardy of judicial proced- 
ure, or shall there be one uniform system 
in the United States ? 

These are the three absorbing questions. 
The solution depends upon an unselfish pa- 
triotism and sublime faith that truth and 
conunon sense will prevail as much as upon 
the ability and learning of a great body of 
rained lawyers or the patriotism of Con- 
gress. The time was never so ripe for 
the creation of a complete system of law 
pleading and procedure for the Federal 
courts, of such a character that it will be a 
standing invitation, if not a temptation, to 
the states to adopt it. Let us take the tide 
at its flood and lead on to state uniformity, 
killing two birds with one stone. 

If that sounds utopian, at this day, how 
does one suppose the promise of a uniform 
An. 


(2) 11th Rep., p. 164. 





negotiable instrument law sounded to law- 
yers twenty years ago; if it be difficult to 
bring about uniform pleading now, with 
the powerful voice of commerce demanding 
it and public sentiment in favor of it, how 
much work do you suppose had to be done 
by Amasa M. Eaton and Walter George 
Smith and their patriotic associates of the 
State Commissioners of Uniform Laws, 
They have seen over forty states adopt it, 
It is most devoutly to be desired that, 
through a committee for that purpose, there 
shall be initiated a similar propaganda for 
uniform judicial procedure who, with the 
courage of their convictions and an earn- 
est desire to serve the commerce of the 
country, will brook no discouragement. 


On the equity side, as has been pointed 
out, the Federal Supreme Court is pre- 
paring a new system for the federal courts 
that will soon be in force. It has called 
upon the bar for suggestions, and has ap- 
pointed committees to receive them. There 
is no such promise for law procedure. 

Congress, in June, 1872, in Section 914 
of the Revised Statutes, tied the willing 
hands of the Federal Supreme Court, and 
then started it out on the fortuitous and 
winding path of conforming to every state 
procedure it met, “as near as may be,” 
Now, Supreme Court is an obedient body, 
but its ideas, at times, of ‘as near as may 


be” would hardly satisfy a spooning couple. 


Certainly, there has never been any crowd- 
ing. 

Now, my heart is with the court, except 
for the fact that it has virtually created an- 
other system of law pleading. This is, no 
doubt, the first application of the rule of 
reason. It certainly was reasonable. It 
is the duty of any judge, trying to do jus- 
tice and to facilitate hearings, to dodge 
some systems of pleading, if not most of 
them. And I expect the widest sidestep 
upon coming into contact with the plead- 
ings of my own stzte, Virginia. Its plead- 
ing consists of more than half a century of 
bi-annual patches. Charity has begun at 
home, however. A_ special committee of 
the State Bar Association has 
recommended the present | English system 


Virginia 
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of pleading and procedure, which is the 
opening wedge. I wish later to comment 
further, with the hope that the system will 
soon be appreciated throughout this coun- 


try. But it is not desired to precipitate a 
dispute. For forms of pleading let the 


theoretical contend; that which produces 
results will be acceptable. 

A Lawyers’ Task.—Now,. necessarily, 
this is conclusively a lawyers’ task. Lay- 
men, who have to pay the bills, know ab- 
solutely nothing about pleading, its sci- 
ence, its uses or its importance ; how it can 
be simplified, or that it may be cheapened. 
They just have to place their trust in law- 
yers and accept what is told them. They 
would not know what to request of Con- 
gress and the state legislatures if they 
All they need is guidance. 
Is it right for commerce to continue suffer- 


made the effort. 


ing because lawyers neglect to act; or, 
The highest duty, 
then, is an open, responsive and unselfish 
attitude. 


acting, fail to agree? 


[ charge the lawyers of this country that 
the reform of judicial procedure is, to them, 
a sacred trust. 
financial interests to simplify it, apart from 
the faith I have in the men who honor 
the profession, it is believed that*both re- 
form in and uniformity of judicial pro- 
cedure is coming promptly, if their influ- 
ence and labor and concert of action will 
bring it about. But it should be borne in 
mind that the ancient law-givers of Rome 
spent one hundred years in preparing the 
Justinian Code and the English have been 
eight hundred years perfecting their pres: 
ent system. Let us profit by their example. 
both as to matter and time. Certainly we 
would prefer the announcement of the re- 
form to antedate our necrology. 

Repeal Section 914 Revised Statutes — 
Assuming a tnanimity of sentiment against 
a continuance of the expediercy of amend- 
ments presently necessary, to an anomal- 
ous condition, and an honest desire for a 
scientific system, the shortest course seems 
to be through Congress and the Supreme 
Court, and thence to the individual states. 


Jecause it is against their, 





If it be decided to give announcement to 
the repeal of Section g14 of the Revised 
Federal Statutes and the amendment 
lieu thereof, of a statute or statutes con- 
ferring upon the Iederal Supreme Court 
the power and duty to prepare and put 
into effect, on the law side of the federal 
courts, a complete, simple and expeditious 
system, there will, in the opinion of able 
and patriotic lawyers, have been taken one 
of the greatest forward strides. This idea 
was mooted at the 1910 meeting of the 
American Bar Association at Chattanooga. 
It met with the official approval of the 
President of the United States in his De- 


in 


cember (1910) message, and there is rea- 


son to believe that Congress would gladly 
permit the burden to be lifted from its 
shoulders and placed where it belongs, 

No Loss Will Be Sustained.—In this 
connection, some thoughts that naturally 
come to the lawyer’s mind will be repeated. 
What advantage is there in the present ef- 
fort at Federal conformity with state prac- 
tice, that being its sole object? What loss 
will be sustained by its repeal? In result, 
is there conformity? It is most respectful- 
ly but earnestly believed to be a disadvan- 
tage; it is conformity in name and confu- 
sion in result. It is a pair of twins that do 
not favor. 

It was stated in Sheppard v. Adams,* 
that while it was the purpose of Congress 
to bring about “a general uniformity in 
federal and state proceeding in civil cases 
and to confer upon suitors in federal 
courts the advantages of state remedies, 
yet it was also the intention to reach such 
uniformity largely through the discretion 
of the federal courts.” It need not be said 
that uniformity could not possibly be ob- 
tained in such a manner, and it is time we 
stopped deceiving ourselves or permitting 
such an impression. 

Of course, it is understood that when 
Section 914 of the Revised Statutes was 
adopted, as it now stands, on June Ist, 
1872, it was a sop thrown to state pride 


(3) 1898, 168 U. S. 


625. 
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or bigotry, as you please—a bit of polite- 
ness to be shown to the host by the “for- 
eign” court sitting in its midst, as it were. 
Amendment has been piled upon amend- 
ment, and judicial exceptions taken until 
the result is, in effect, virtually another 
system. 

Its Original Meaning.—Now, let us 
see what it meant originally. And these 
are not personal opinions—they are the 
solemn deliverances of the greatest court 
in the world. 

In Mexican R, R. v. Pinkney,‘ the court 
found Section 914 nibbiing at its silken 
robe of exclusive power and promptly ex- 
tracted its teeth with the rule of reason. 
It has never resembled itself since. [ will 
quote you a brief description of the opera- 
tion: 

“Conformity is required to be ‘as near 
as may be’—not as near as may be possible, 
or as near as may ‘be practicable. This 
indefiniteness may have been suggested by 
a purpose; it developed upon the judges 
to be affected by the duty of construing 
and deciding, and gave them the power to 
reject, as Congress doubtless expected they 
would do, any subordinate provision in 
such state statutes which, in their iuda- 
ment, would unwisely encumber the ad- 
ministration of law or tend to defeat the 
ends of justice in their tribunals.” 

Now observe the solicitude shown con- 
gressional amendment: “Whenever Con- 
gress has legislated upon any matter of 
practice, and prescribed a definite rule for 
the government of its own courts it is to 
that extent exclusive of the legislation of 
the states upon the same matter.’ 

It is quite appropriate and timely to point 
out that Congress had been blind and deaf 
to what, in the august Supreme Court, was 
a gentle hint. 

In 1833 the venerable and beloved, Mr. 
Justice Story, in Beers v. Haughton, cas- 
ually mentioned that, “Congress may adopt 


state laws affecting the operation of the 
(4) 149 U. S. 205-7, 37 L. Ed. 703. 
(5) Ibid. 


(6). 9 Pet. 359, 9 L. Ed. 145. 








process or proceedings in the national 
courts directly, by a substantive enactment, 
or they may confide the authority to adopt 
them to the courts of the United States,” 
Well, Congress did not confide, and we 
have seen the result. The moral is that 
the Supreme Court of the United States 
might as well be given directly what it is 
going to secure indirectly, if justice and 
right demand it. For all of which may 
Heaven be praised. 

So, “‘as near as may be” had, at least, to 
square to their measure, which was the 
“power to reject,” what “in their judg- 
ment” should not be in effect. The mis- 
fortune is that the court, while Section 914 
remains on the statute books, has to con- 
tinue judicial legislation and every new 
amendment opens wider the breach. 

Let Congress set the Supreme Court 
free. It is impossible to tie its hands so 
that its views of judicial procedure will not 
be impressed upon any reasonable statute. 

But there is a higher reason for leaving 
it to the Supreme Court. As has been said, 
on another occasion, there abides in the 
people of this country a sublime faith in 
their highest tribunal that makes of sub- 
mission the noblest attribute of national 
character. Nothing but the solemn voice 
of this great source of justice will subdue 
the beligerent obstinacy that may be ex- 
pected, and must be met, and solidify pub- 
lic sentiment to the point of complete ac- 
quiescence and forceful support. 

Policies Have No Place in Jurisprudence. 
—This is of importance because we may 
never hope to obtain a system that will, at 
once, please all the states or the lawyers, 
or all the statesmen or lawgivers. But 
lawyers cannot withstand the pressure of 
commerce when an actual relief, vouched 
for by the Supreme Court, is in full view 
awaiting but to be taken. This is the key 
to the situation. 

I wish to repeat that we may look to 
legislative participation for disappointment 
only, both in result and expedition. If all 
legislators possessed the qualifications and 
the infinite patience of Congressmaa R. O. 
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Moon of Pennsylvania, to whom the coun- 
try owes a debt of gratitude, this comment 
would not be pertinent. A Congress of 
such men could prepare about as satisfar- 
tory a system of pleading as the Supreme 
Court or the special committee of the 
American Bar Association. Nevertheless, 
it would not be as readily or as enthusiast- 
ically received, or as likely to be adopted 
generally. 

However, as has been repeatedly assert- 
ed, with all due respect for the many earn- 
est, honest and well-equipped men who 
compose legislative bodies, between whe 
of preparedness, dissimilarity of ideas and 
indifference, there is much to be feared— 
the greatest of all being the power and 
habit of amendment after the system be- 
comes effective. 

The preparation of a system of plead- 
ing is exclusively the function of the Su- 
preme Court and lawyers. Politics have 
no respectable place in jurisprudence. Re- 
form of judicial procedure affords no cam- 
paign attractions. Unless I am _ misin- 
formed, Congress wants to be relieved of 
this difficult responsibility, and it will fol- 
low the recommendation of the President 





of the United States now that the voice of | 


the American Bar Association is heard in 
support.” 


Tuomas WALL SHELTON. 
Norfolk, Va. 


(7) With this end in view there was offered 
at the Boston meeting of the Bar Association 
the following resolution: 

WHEREAS, Section 914 of the Revised Stat- 
utes has utterly failed to bring about a gen- 
eral unformity in Federal and State proceed- 
ings in civil cases, and, 

WHEREAS It is believed that the advantages 
of state remedies can be better obtained by a 
permanent uniform system, with the necessary 
rules of practice, prepared by the United States 
Supreme Court: 

NOW, THEREFORE, Be It, And, It Is Hereby 
Resolved: ‘i 

FIRST: “That a complete uniform system of 
law pleading should prevail in the Federal and 
State Courts; 

SECOND: That a system for use in the Fed- 
eral Courts, and as a model, with all necessary 
rules of practice or provisions therefor, should 
be prepared and put into effect by the Supreme 
Court of the United States; 





EXECUTORS AND ADMINISTRATORS—FOR- 





EIGN Se ae —. 
—~ oO 


GENERAL CONFERENCE ASss’N, oF SEY-. 
ENTH-DAY ADVENTISTS v.” MICHIGAN 
SANITARIUM & BENEVOLENT. ASSN.‘ 





Supreme Court of Michigan, July», 1911. 
{ } if 





132 N. W. 94. ™ 





One may sue in the courts of Michigan on 
notes assigned to him by a foreign administra- 
tor of the nonresident payee. 





BLAIR, J.: This action is founded upon 
seven promissory notes, all executed by de- 
fendant at Battle Creek, Mich.; one payable 
direct to plaintiff; three payable to Mrs. A. 
D. Hutchins and assigned to the plaintiff by 
T. H. Purdon, as the administrator of the es- 
tate of Mrs. A. D. Hutchins, deceased, pur- 
porting to have been appointed and qualified 
as such administrator by the probate court 
of Orleans district, state of Vermont, the resi- 
dence of Mrs. Hutchins at the time of her 
death; and three others payable to Phillip 
E. Ruiter and assigned to plaintiff by Lucy 
M. Ruiter, as administratrix with the will an- 
nexed of the estate of Phillip E. Ruiter, de- 
ceased, purporting to have been appointed and 
qualified as such administratrix by the su- 
perior court of the province of Quebec, Canaaa, 
district of Bedford, the residence of said 
Phillip E. Ruiter at the time of his death. 


- Defendant pleaded the general issue. 


No question is made to plaintiff's right to 


; recover on the first of above-mentioned notes. 


In the case of the other six notes, three ques- 
tions are presented for the consideration of 
the court: First. As to the admissibility and 
sufficiency of the proof to establish the ap- 
pointment and qualification of T. H. Purdon 
as administrator of the estate of Mrs. A. D. 
Hutchins, deceased, and the admissibility and 
sufficiency of the proof to establish the pro- 
bate of the will of Phillip ri. Ruiter, deceasea, 
and the appointment and qualification of Lucy 


THIRD: That to this end, Sec. 914 and all 
other conflicting provisions of the Revised Stat- 
utes, should be repealed and appropriate stat- 
utes enacted; ; 

FOURTH: That for the purpose of presenting 
these resolutions to Congress and otherwise ad- 
vocating the same in every legitimate manner, 
there shall be appointed a committee of five 
members to be selected by the President to be 
known as “The Committee on Uniform Judicial 
Procedure.”’ 


QO? 
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M. Ruiter as administratrix with the will an- 
nexed of his estate thereunder. Second. As 
to the right of plaintiff to maintain an action 
on said notes in this state under the said as- 
signments from said T. H. Purdon and said 
Lucy M. Ruiter as said foreign administrator 
and said foreign administratrix, respectiveiy. 
Third. As to payments made by defendant of 
interest on both the Hutchins and Ruiter notes 
operating in the nature of an estoppel to pre- 
vent defendant questioning plainliff’s title to 
said notes. 

(1) In our opinion, the better ruie, and the 
one supported by the preponderance of author- 
ity, sustains the right of plaintiff to maintain 
this suit, if the assignments were properly 
proved. Knapp v. Lee, 42 Mich. 41, 3 N. W. 
244; Schluter v. Bowery Savings Bank, 117 
N. Y. 125, 22 N. E. 572, 5 L. R. A. 541, 15 Am. 
St. Rep. 494; McCully v. Cooper, 114 Cal. 258, 
46 Pac. 82, 35 L. R. A. 492, 55 Am. St. Rep. 
66; Wilkins v. Ellett, 108 JU. S. 256, 2 Sup. 
Ct. 641, 27 L. Ed. 718; Owen vy. Moody, z9 
Miss. 79; Campbell v. Brown, 64 Iowa, 425, 20 
N. W. 745, 52 Am. Rep. 446; 7 Cyc. 786. This 
point was not determined in Reynolds v. Mc- 
Mullen, 55 Mich. 568, 22 N. W. 41, 54 Am. Rep. 
386, upon which defendant relies to some ex- 
tent. So far as the question is discussed in 
the majority opinion, it supports the rule above 
stated. See page 575 of 55 Mich., page 41 of 
22 N. W., 54 Am. Rep. 386. 

Were the assignments properly proved? 

The plaintiff offered in evidence a certified 
statement of the appointment of Thomas H. 
Purdon as administrator of the estate of Abbie 
D. Hutchins, which appointment was made by 
the probate judge of Orleans district, in the 
state of Vermont. The plaintiff also offered 
in evidence the deposition of Thomas H. Pur- 
don, taken in the state of Vermont, in which 
he testified that he was a resident of Rutland, 
state of Vermont, and that he knew Mrs. A. 
D. Hutchins in her lifetime and her full name 
was Abbie D. Hutchins; that she died at Iras- 
burg, Orleans county, Vt., April 26, 1902; and 
that he was appointed administrator of her 
estate by the probate court for the district of 
Orleans county, at Newport, in Muy, 1902; that 
the indorsement: “Pay to the order of the 
General Conference Association of the S. D. 
Adventists. T. H. Purdon, administrator of the 
estate of Mrs. A. D. Hutchins’—which appears 
upon each of the notes Nos. 260, 116, and 113 


was in his handwriting, was made upon said- 


notes, and they were delivered to the plaintiff 
by him the last of September, 1902, for the 
purpose of transferring the ownership of the 
notes to the plaintiff. 





He further testified that he was the admin- 
istrator of the estate of Mrs. A. D. Hutchins 
when said indorsements, transfer, and deliv- 
ery of the notes were made; that the estate of 
Mrs. A. D. Hutchins had no ownership in 
these notes, and they belonged to the plaintiff. 

The plaintiff read in evidence the deposition 
of Lucy M. Ruiter, in which she testified that 
she was the widow of P. E. Ruiter, whose full 
name was Phillip E. Ruiter, and that she re- 
sided in the district of Bedford, province of 
Quebec, and that her husband before his death 
made the following will: “Sweetsburg, P. Q., 
Feb. 9, 1899. I give the farm an@¢ stock to 
Vina and Delemer. All of the remainder, real 
and personal, mortgages, notes, etc., to my wife 
Lucy to do with as she thinks proper and 
right. (Signed) Phillip E. Ruiter. Witnessed: 
John Hammond. Loring Marsh.” 

That she was the person mentioned in said 
will as “my wife Lucy,’ and by said will she 
was created the universal legatee of Phillip 
E. Ruiter, and thereby became vested with the 
administration of his estate, and that she act- 
ed as such administratrix in the settlement of 
her husband’s estate. 

She further testified that she indorsed notes 
Nos. 168, 140, and 157 on the 31st day of Janu- 
ary, 1900, and on that date delivered them to 
the plaintiff. That the indorsemcnts on each 
of the notes: “Pay the within note to the Gen- 
eral Conference Association of the Seventh Day 
Adventists. Dated January 3lst, 1900. Lucy 
M. Ruiter, administratrix with the will annex- 
ed of Philip E. Ruiter, deceased’-—were all in 
her handwriting, made by her as heir at law 
and universal legatee of ner deceased husband. 
‘rhat the estate had been fully settled and clos- 
ed, and there were no unpaid debts against 
said estate at the time these notes were indors- 
ed, transferred, and delivered by her to the 
plaintiff. ‘Chat said notes were indorsed and 
delivered to the plaintiff by her for the purpose 
of transferring the title to each of said notes 
to the plaintiff, and that she, as universal lega- 
tee, nor the estate of her deceased husband, 
had any interest or ownership in said notes. 

The plaintiff also offered in evidence a cer- 
tified copy of the probate or proving of said 
will of Phillip E. Ruiter in the superior court, 
district of Bedford, and province of Quebec; 
and that said will was duly proved and estab- 
lished in said court on the 16th day of March, 
1899. 


deposition of W. H. Lynch, who testified that 
he was an advocate and resided in the village 
of Sweetsburg, district of Bedford, and prov- 
1 ince of Quebec, and that he had practiced his 





The plaintiff further offered in evidence the’ 
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profession continuously since October, 1899; 
that be was familiar with and knew the law 
and practice of the courts of the province of 
Quebec, Canada, in relation to the proof of 
wills, appointment of executors, and the set- 
tlement of estates under wills of decvased per- 
sons, and that the statutes in force governing 
this branch of the law is known as the “Civil 
Code” of Lower Canada, and is to be found in 
section 905, on page 140, and seccwn 924, on 
pages 144 and 145, of said Civil Code. He fur- 
ther testified that in cases like the will of 
Phillip E. Ruiter the courts of Lower Canada 
ao not appoint an executor, as the universal 
legatee is by law seized of the ownership of 
the property from the moment of the death of 
the testator, and is entitled to act as executor 
if no executor is named in the will; that, un- 
der the law and practice and the decisions of 
the courts of Lower Canada, Lucy M. Ruiter 
was authorized to act as executor of her said 
deceased husband’s will; and that, under the 
practice and decisions of the courts of Lower 
Canada, an executor has authority to indorse 
promissory notes belonging to the estate when 
said notes are payable to the order of the de- 
ceased person, and to transfer the title and 
ownership of said notes by such indorsement. 


The plaintift further offered in evidence the 
Civil Code of Lower Canada, printed by author- 
ity, containing section 905, found cn page 140, 
and section 924, found on pages i44 and 145, 
of said Civil Code. 

All of this testimony was admitted against 
the objection of defendant’s counsel and ex- 
ceptions taken thereto, upon the grounds that 
it was incompetent to prove the appointment 
or qualifications of an administrator or execu- 
tor by parol (citing Albright v. Cobb, 30 Mich. 
355), and that the certified copies or the pro- 
bate records, etc., are inadmissible because not 
in conformity with sections 10,144-10,147, Com- 
piled Laws. 

(2) The proofs of the probate ot the will 
of Phillip E. Ruiter were sufficient to authorize 
its reception in evidence under section 10,145, 
Compiled Laws, as amended by Act No. 191, 
Public Acts of 1909. 

(3) The testimony of the Canadian advocate 
and the articles of the Code were sufficient 
proof of the authority of Mrs. Ruiter to act 
as executrix of her’ husoand’s wil! and’ of the 
fact that she became the absolute owner of 
the notes under the will, and could dispose 
oO: them as she saw fit. 

(4) The official proofs of the appointment 
of Tnomas H. Purdon as administrator of the 





estate of Abbie D. Hutchins, deceased, do not 
comply with the statute. sine probate regis- 
ter does not set forth a copy of the order of 
the court certified by him, but certifies to what 
the court did, “as appears by the records and 
files of said probate court.” 

(5) Parol testimony is not admissible to 
prove the granting of letters ot administration 
by a court, but must be proved by the record. 
Albright v. Cobb, 30 Mich. $55. 

The Hutchins notes were indorsed to the 
plaintiff in 1902, and from that time defend- 
ant made payments of interest and principal 
direct to plaintiff, down to November 16, 1906. 

(6) If the testimony objected to by defend- 
ant had been stricken out, there would have 
been no evidence to impeach ihe plaintiff’s 
right o: action, and the indorsement on the 
notes to plaintiff and of the payments by de- 
fendant, with the testimony ot one of defend- 
ant’s officers that they had been made as in- 
dorsed, would have made a prima facie case 
for plaintiff, entitling nim to recover. Act No. 
265, Public Acts, §§ 18, 53, 61. 

(7) We are, therefore, of the opinion that 
the receiving of the testimony did not prejudice 
defendants rights, and the judgment is af- 
firmed. 


_ Note.—Action by Foreign Domiciliary Admin- 
istraior.—The principal case concerns itself in 
no way about ancillary administration and what 
might have occurred had there been any in the 
forum, and it seems to place the right of suit 
on the theory of comity. This, we think the right 
principle, and the following cases, except that 
from Alabama, appear to go on this line. With- 
out discusion we submit them. 

In McCully v. Cooper, 114 Cal. 258, 46 Pac. 
82, 35 L. R. A. 492, 55 Am. St. Rep. 66, the facts 
show, that the domiciliary administrator of an- 
other state came into possession of a certificate 
of deposit of a California bank, it being found 
among the papers of decedent at the place of his 
residence and death. The bank was insolvent at 
the time and the administrator forwarded the 
certificate to the receiver to prove the claim. The 
receiver declined to allow him to prove up or 
to return the certificate on his demand. After- 
wards he delivered it to this administrator who 
went to California after it. Up to this time no 
ancillary administrator had been appointed, but 
one was shortly afterwards, who demanded of 
the domiciliary administrator the certificate ana 
then brought suit for its possession, suing the 
domiciliary administrator as an individual. 

The court allowed recovery on the ground that 
the domiciliary administrator “could not main- 
tain an action to establish it as a claim.” 

It was admitted that had there heen a voluntary 
payment before appointment of the ancillary ad- 
ministrator this would have discharged the debt, 
but suit could not be brought after such appoint- 
ment. This case may not be in necessary con- 
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flict with the principal case, because an assignee 
being a valid assignee at the time of assignment 


could not have his assignment defeated by the - 


subsequent appointment of an ancillary admin- 
istrator. However, one step had been taken in 
the California case by the principal administrator 
as to an officer, who could have been manda- 
mused, and the California ruling substitutes prac- 
tically a new plaintiff after a legal step had been 
taken. 

In O'Connor vy. Root, 130 Iowa 553, 107 N. W. 
608, it is said: “The principal administrator takes 
title at once to the entire personal estate of the 
deceased wherever situated. True, his letters 
of authority do not entitle him to go into a for- 
eign state and enforce his rights by action in 
the courts, but they do authorize him to take 
possession of the assets wherever found, if he 
can do so peaceably and to receive payment of 
debts and claims due to the estate wherever the 
same is voluntarily made.” 

This language, however, was used as to a 
payment where there was subsequent appointment 
of an ancillary administrator. 

Grayson vy. Robertson, 122 Ala. 330, 25 So. 
229, 8 Am. St. Rep. 30, states the rule to be 
that where a non-resident dies owning personal 
property having a situs in that state, an admin- 
istrator at the place of his residence loses his 
authority over such assets upon the appointment 
of an ancillary administrator, nothing coming to 
the latter except the residuum upon final settle- 
ment of the ancillary administrator. 


The court also deciares that even if there is 
no ancillary administration there must be an 
enabling statute to give a foreign administrator 
any capacity to sue for assets in another state 
or country than that from which his letters are 
derived, and this is declared “the doctrine of the 
common law as repeatedly recognized by this 
court.” 

While it may be that a voluntary payment 
prior to ancillary administration is valid, the 
Alabama rule seems against the principal case. 

In Ramsay y. Ramsay, 97 Ill. App. 270, it is 
expressly said a voluntary payment, prior to 
ancillary administration, to the domiciliary ad- 
ministrator. is a good defense, on the theory that 
the domiciliary administrator has title to property 
everywhere, while ancillary appointment takes 
title to local assets in a subordinate way and 
merely for the benefit of local creditors. In this 
case the principal administrator was not a party 
and the case merely shows the general aspect in 
this matter. 

In a note to recent decisions in another column 
we refer to a somewhat kindred subject. 

The idea of property in the principal admin- 
istrator, because of unity in the estate, ought to 
be enforced strictly, except as local interests may 
interfere, and it is reasonable to presume that 
they do not interfere, unless local administration 
as to a non-resident’s estate asserts itself. 

At the same time, however, as payment of 
debts might be made in utmost good faith after 
ancillary administration. the rule of probate be- 
ing notice to the world, because of its being a 
judgment in rem, ought not to .be strictly en- 
forced. 

As comity allows a foreign domiciliary ad- 
ministrator to go into another state, comity ought 
to be so arranged as to recognize an ancillary 
administrator to sue the principal administrator, 





where the latter has collected assets, whose situs 
is elsewhere, after ancillary administration has 
been granted. Title under ancillary administra- 
tion should be recognized abroad just as the title 
of the principal administrator. : 








CORAM NON JUDICE. 


CORPORATION SUBSTITUTES—NEW STOCK 
CERTIFICATES TO BE ISSUED ON MAS- 
SACHUSETTS’ TRUST PLAN. 

The Associated Simmons Hardware Com- 
panies have been organized in the form of a 
Massachusetts trust, to succeed the Simmons 
Hardware Company of Missouri, and the new 
certificates of stock will be issued in St. Louis 
to-day. 

The new corporation will have a capital of 
$11,045,000, consisting of $5,150,000 of 6 per cent 
cumulative preferred stock; $955,000 of com- 
mon and $5,000,000 of 5 per cent five-year gold 
notes, 

E. C. Simmons of St. Louis, James G. Can- 
non of New York and James E. Smith of St. 
Louis have been declared trustees for the stock- 
holders. 

The old capital consisted of $1,500,000 of 7 
per cent, cumulative, first preferred stock, 
$1,500,000 of 8 per cent, noncumulative, second 
preferred, and $1,500,000 of common, bearing 
7 per cent interest. 

The $5,000,000 of gold notes were sold to 
Kuhn, Loeb & Co., which disposed of them. The 
proceeds will be employed to liquidate the old 
floating debt, in the form of short-term notes, 
and to expand the business. All branch houses 
will be absorbed and many new establishments 
opened.—St. Louis Republic. 

[Note.—Coincidently with the appearance of 
gur editorial in 73 Cent. L. J. 291, under the title 
“A Substitute for Incorporation—Taking Un- 
usual Advantage of a Common Law Method of 
Administration,” the above appeared in the 
St. Louis Republic, and we reproduce it, as one 
of the signs of the times.—Fditor.] 


MAKING SOCIALIST LAWYERS. 

Enquiries are pouring into Comrade Shep- 
pard’s office at Ft. Scott, Kan., by the hundred 
asking for information regarding the Appeal’s 
law course. The starting of this course is 
timely. We need a corps of trained Socialist 
lawyers, persons educated in the law without 
any reverence for either it or the courts that 
interpret it. Our court practice is abominable. 
The lawyers have control and they use the 
courts merely as a private graft. Justice with 
them is a joke. 

There is no way to get access to a court ex- 
cept through a lawyer and these fellows stick 
together like the members of a trust. There is 
great popular distrust of courts and lawyers, 
but as there is no way to get any legal busi- 
ness done except through attorneys the people 
are forced to patronize them. 

AS we build the Socialist movement, the law 
is the natural and only channel of approach. 
We must create a new brand of lawyers, one 
that can approach the court with contempt for 
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its meth»ds and no regard for its musty pre- 
cedents. It requires no great brain to be a 
lawyer. If it did about two-thirds of the 
lawyers would be out of business. The typical 
lawyer has developed craft and cunning more 
than real intellect. The Socialist who has mas- 
tered economics can master capitalist law 
There ought to be persons. in every community 
reached by the Appeal who can take this course 
and qualify. Study after working hours will do 
it. Where two or more in one place take the 
course local study classes may be. organized 
for mutual prompting and help. A letter to 
Appeal Legal Department, Ft. Scott, Kan., will 
bring you a handsome catalogue and full infor- 
mation.—Appeal to Reason. 

[Note.—We submit the above, as a develop- 
ment not of a complimentary kind to the legal 
profession unless abuse from such a_ source 
may be decoration. The query also is suggest- 
ed as to how a graduate from the “Appeal Legal 
Department” could secure admission to a pro- 
fession, whose cardinal tenet is respect for 
courts as Servants of the law. The plan of the 
Appeal seems to be that, though lawyers have 
control of and “use the courts merely as a pri- 
vate graft,” these same controllers and users, 
notwithstanding this be true, would help along 
“a new brand of lawyers” who will tell the 
courts they deserve to be treated with con- 
tempt. We suspect that a diploma from the 
“Appeal Legal Department” might be taken as 
considerable evidence of that want of moral 
character, which would bar a graduate from the 
goal of his ambition and, if he be admitted 
disbarment might soon follow. We submit the 


ee ta situation to bar associations.—Edi- 
or. 


ety OF AN OLD LAWYER ON THE 
ASSING AWAY OF y 
pies F DOWER AND CUR- 
“Venerable relics of antiquity, you have come 
down to us from a former generation.” You 
have survived the wreck of empires and change 
of dynasties. Born away back in the womb of 
time, whereof the memory of man runneth not 
to the contrary, you have outlived the War of 
the Roses, passed safely through the Protector- 
ate, crossed the ocean, survived the great Am- 
erican Revolution, and rode out the storm of the 
late great war. Whatever attendants were ab- 
sent from the bridal altar, you two, at least 
were always there; and when the bride and 
materially witnessed: ‘With all my 
worldly goods, T thee endow’ you, as priest and 


sroom 


priestess, sealed the covenant. Like shades, 
you've followed the twain blended into one, 
and when either fell, one of you administered 
the halm of consolation to the survivor. If 
pure religion and undefiled be to visit the 
fatherless and the widow in their affliction, 
thy mission has been akin to it. Venerable 


priest and priestess of the common law fare- 
well. You have been pleasant in your lives, 
and in death have not been divided.”—Soliloquy 
of an old lawyer, November, 1880. 











BOOKS RECEIVED. 


Stimson’s Law Dictionary. A Concise Law 
Dictionary of Words, Phrases and Maxims with 











an Explanatory List of Abbreviations used in 
Law Books by Frederick Jesup Stimson, Pro- 
fessor of Comparative Legislation in Harvard 
University. Revised Edition by Harvey Cort- 
landt Voorhees of the Boston Bar. Price, $3.00. 
Boston, Mass. Little, Brown & Co. Review will 
follow. 

Townes’ Elementary Law. End_ Edition. 
Studies in American Elementary Law. By John 
Cc. Townes, LL. D., Professor of Law, University 
of Texas. Ex-president of the Association of 
American Law Schools. Price, $4.00. Chicago, 
Ills. T. H. Flood & Co. Review will follow. 

The Individualization of Punishment of the 
Modern Criminal Science Series. By Raymond 
Saleilles, Professor of Comparative Law in the 
University of Paris, and in the College of So- 
cial Science. With an introduction by Gabriel 
Tarde, Late Magistrate in Picardy, and Profes- 
sor of Philosophy in the College of France. 
Translated from the second French edition by 
Rachel Sxold Jastrow, with an introduction by 
Roscoe Pound, Professor of Law in Harvard 
University. Price, $4.50. Boston, Mass. Little, 
Brown & Co. -Review will follow. 

Ethics of the Practice of the Law. By Thomas 
Hughes. Published by the Author. Review will 
follow. 

A History of the American Bar. By Charles 
Warren of the Boston Bar. Price, $4.00. Bos- 
ton, Mass. Little, Brown & Co. Review will 
follow. 

Effective Substitutes for Incorporation—Dec- 
laration of Trust as Effective Substitutes for 
Incorporation. By John H. Sears of the St. 
Louis Bar, autho- of “Sears on Corporations in 


Missouri” and “The Federal Corporation Tax 
Annotated.” Price, $1.50. St. Louis, Mo. Coun- 
selors Publishing Company. Review in 73 


Cent. L. J. 291. 








HUMOR OF THE LAW. 





“I want you,” said Mr. Dustin Stax, “to show 
that this law is unconstitutional. Do you think 
you can manage it?” “Basily,” answered the 
attorney. “Well, go ahead and get familiar 
with the case.” “I’m already at home in it. I 
know my ground perfectly. It’s the same law 
you had me prove was constitutional two years 
ago.”—Washington Star. 





The late Justice Brewer was with a party of 
New York friends on a fishing trip in the Adir- 
ondacks, and around the camp fire one even- 
ing the talk naturally ran on big fish. When 
it came his turn the jurist began, uncertain as 
to how he was going to come out: 

“we were fishing one time on the Grand 
Banks for—er—for 

“Whales,” somebody suggested. 

“No,” said the justice, “we were baiting with 
whales.”—Everybody’s Magazine. 








The Chicago woman was on the witness stand. 
“Are you married or unmarried?” thundered 
the counsel for the defense. “Unmarried, four 
times,” replied the witness, unblushingly.— 
Philadelphia Record. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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Texas....12, 13, 14, 19, 21, 22, 27, 28, 34, 38, 41, 49, 
51, 63, 68, 76, 98, 101, 111, 121, 122, 126. 
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Washington iclecieaiaaibladaaacbe ....30, 48, 62, 83, 102 


weseaeeeeeD 2, 82, 115, 118 
-----09, 80 


West Virginia 
Wyoming 


1. Abatement and Revival—Removal of Cause. 
—A plaintiff in a cause removed to the federal 
court held entitled to bring a new action in the 
state court before the actual dismissal in the 
federal court.—Holbrook y. J. J. Quinlan & 
Co., Vt., 80 Atl. 339, 

2. Survival of Action.—Whether an action 
survives the death of a party thereto depends 
generally on the nature of the action, and not 
on its form.—State v. Jessup & Moore Paper 
Co., Del., 90 Atl. 350. 

3. Adverse Possession—Right of Public.—The 
right of the public in a street dedicated to its 
use is not lost by adverse possession, however, 
long continued.—Horgan v. Town Council of 
Jamestown, R. I., 80 Atl. 271. 


4. Attachment—Presumptions.—Where mater- 
lals are furnished a contractor to be used in a 
building, and are attached, the presumption is 
that the materials were furnished on the credit 
of the building and its owners.—Pratt v. Nak- 
dimen, Ark., 138 S. W. 974. 

5. Attorney and Client—Authority.—An attor- 
ney authorized merely to collect an account 
held not authorized to bind his client by a note 
received in payment.—Reinhart Grocery Co. v. 
Powell, Mo., 138 S. W. 909. 

6. Lien for Services.—A settlement of a 
judgment, pending appeal, on which an attor- 
ney has a lien for services, by the client, though 











induced by fraud of the judgment debtor, was 
conclusive against the attorney, in the absence 
of proof of fraud or bad faith on the part of 
the client as against his attorney.—Stephens v. 
Metropolitan St. Ry. Co., Mo., 138 S. W. 904. 


7. Bailment—Prior Demand.—No demand is 
necessary prior to suit for conversion, where 
the conversion is caused by an abuse of bail- 
ment.—-PePople’s State Savings BaBnk v. Mis- 
souri, K. & T. Ry. Co., Mo., 138 S. W. 915. 





8. Bankruptey—Special Judgment. — The 
court, in an attachment action against a de- 
fendant discharged in bankruptcy, held entitled 
to render a special judgment to enable plaintiff 
to sue the surety on the attachment bond. 
Butterick Pub. Co. v. E. F. Bowen Co., R. I., 
80 Atl. 277. 

9. -Surety.—Any immunity which a surety 
on an attachment may enjoy on the bankruptcy 
of defendant, held not to arise from Bankrupt- 
ey Act, but only from his discharge.—Schu- 
nack v. Art Metal Novelty Co., Conn., 80 Atl. 
290. 

10. Banks and Banking—Dissolution. — The 
taking of a note by a bank, pending proceed- 
ings for dissolution, to secure a_ pre-existing 
indebtedness, was not engaging in new busi- 
ness, as affecting the right to enforce the note. 
—Saunders v. Bank of Mecklenburg, Va., 71 8. 
E. 714. 

11. Breach Of Marriage Promise—<Action for. 
—That party to marriage promise obtained 
money on false representations held to jus- 
tify refusal of the other party to marry.— 
Gross v. Hochstim, 130 N. Y. Supp. 315. 





12. Brokers—Right of Action.—When a real 
estate broker procures a purchaser, and the 
contract secured is capable of specific enforce- 
ment, the broker is entitled to compensation.— 
Griffith v. Bradford, Tex., 138 S. W. 1072. 

13. Carriers of Goods—Forged Bill of Lad- 
ing.—One who negotiated forged ocean bills of 
lading for the owner and received the payment 
held not Hable to the purchaser.—Moritz & 
Pincoff v. Adoue & Lobit, Tex., 138 S. W. 1140. 

14. Carriers of Live Stock—Cattle Shipment. 
—Where cattle about to be shipped were in- 
spected and a health certificate granted by a 
United States inspector, it was the carrier’s 
duty to see that the certificate accompanied the 
shipment.—Pecos & N. T. Ry. Co. v. Jarman & 
Arnett, Tex., 138 S. W. 1131. 

15. Carriers of Passengers—Colored Passen- 
ger.—That a coach marked for colored people 
was crowded with white people did not render 
the railroad company liable, in face of unantici- 
pated emergency rendering it impossible for 
it to give a colored person a seat.—St. Louis 
& S. F. R. Co. v. Petties, Ark., 138 S. W. 961. 

16.—Railroad lLessee.—-A railway company 
leasing its road is jointly liable with the les- 
see for negligent injury to a passenger of the 
lessee.—Calder v. Southern Ry. Co., S. C., 71 S. 
E. 841. 

17. Compromise and Settlement—Finality.— 
The voluntary adjustment of a matter in dis- 
pute, even upon protest, effectually terminates 
the matter in the absence of intimidation or 
fraud.—Gardner v. Ward, Ark., 138 S. W. 981. 
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18. Fraud.—Where a controversy is com- 
promised by payment of a sum by defendant in 
excess of the amount which he admits, plain- 
tiff cannot have the compromise set aside for 
fraud until she returns the excess.—Hillyer v. 
Robinson, Ga., 71 S. E. 790. 





19. Contracts—Excuse for Nonperformance.— 
Destruction of work by flood before its deliv- 
ery by the builder to the owner does not ex- 
cuse nonperformance ‘of the contract.—Bastrop 
«& Austin Bayou Rice Growers’ Ass’n v. Coch- 
ran, Tex., 138 S. W. 1188. 


20.—Illegality.—An attorney’s contract to 
suspend the enforcement or operation of a pro- 
hibition law by an attack on its constitution- 
ality held illegal and unenforceable.—Arlington 
Hotel Co. v. Ewing, Tenn., 138 S. W. 954. 


21..——Intoxication.—-Intoxication at the time 
of the execution of a contract does not entitle 
a party to rescind, unless he was unable to un- 
derstand the nature of the transaction.—Dewitt 
v. Bowers, Tex., 138 S. W. 1147. 


22. Contribution—Right of.—One of two de- 
fendants charged with negligence is not enti- 
tled to contribution against the other defen- 
dant, unless the plaintiff is entitled to recover 
against the second defendant.—Southwestern 
Telegraph & Telephone Co. v. Sanders, Tex., 138 
S. W. 1181. 


23. Corporations —Action by.—Where a cor- 
poration was chartered with the assignees of 
choses in action as corporators, it could not 
sustain an action in its own name on the choses 
in action by parol evidence that the assignees 
acted as its agents.—Florida Coca Cola Bot- 
tling Co. v. Ricker, Ga., 71 S. E. 734. 


24.- Equity.—That a corporation is a sep- 
arate entitv does not obtain in equity, where it 
would enable the shareholders to own and con- 
trol it, and to perpetrate fraud on those deal- 
ing with them.—South Florida Citrus Land Co. 
v. Waldin, Fla., 55 So. 862. 





25. Commerce—Penalties for Delay.—The stat- 
ute subjecting railroads to penalties for delay 
in shipment of freight within the state held not 
to be invalid as a burden upon interstate com- 
merce.—Traynham y. Charleston & W. C. Ry. 
ca, 3. Cc 2 &. Bw. O88. 

°6. Criminal Evidence—Bloodhounds.—Before 
evidence of the work of bloodhounds in track- 
ing the accused can be received, it must ap- 
pear that the dogs were able to follow the 
scent of a person.—State v. Adams, Kan., 116 
Pac. 608. 


7 
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Limiting Evidence.—Where the court 
permitted the state to show on the cross-exam- 
ination of accused that he had been previously 
charged with another offense, it must limit the 
effect of the testimony.—Thomas v. State, Tex., 
138 S. W. 1018. ’ 

28. Criminal Trial—Change of Venue. — Ac- 
cused cannot claim that a change of venue was 
unauthorized where, though present, he did not 
object thereto.—Kemper y. State, Tex., 138 S. 
W. 1025. 

29.———Former Jeopardy.—Where a jury is ar- 
bitrarily discharged without the consent of ac- 
cused and without any circumstances justifying 





it, accused has been placed in jeopardy within 
the Constitution—People ex rel. Stabile v. 
Warden of City Prison of City of New York, 
N. Y., 95 N. E. 729. 


30. Subsequent Trial for Greater Offense.— 
One convicted of manslaughter under a charge 
of murder in the first degree may thereafter 
be tried for any greater offense than man- 
slaughter.—State v. Chapman, Wash., 116 Pac. 
592. 


31. Damages—Pleadings.—Under a plea of 
general damages ¢nd to prove loss of earning 
eapacity, it is permissible to show what wages 
would be open to plaintiff in the business or 
profession which he understands.—dZibbell  v. 
Southern Pac. Co., Cal., 116 Pac. 513. 


32. Married Woman.—Physical injury, im- 
pairing capacity of married woman to labor, is 
classified with pain and _ suffering.—-Southern 
Ry. Co. v. Hutcheson, Ga., 71 S. E. 802. 

33. Dead Bodies—Right of Mother.—A moth- 
er, when the nearest surviving relative and 
next of kin, is entitled to the disposition of the 
dead body of her son, and may maintain an 
action against one depriving her of that body 
to recover damages for her wounded feelings 
and mental distress.—Darcy v. Presbyterian 
Hospital in City of New York, N. Y., 95 N. E. 
695. 

34. Electriclty—Public Utility. —An _ electric 
light company, having a municipal franchise is 
a quasi public corporation, and is bound to fur- 
nish lights to such persons as desire them.— 
Nacogdoches Light & Power Co. v. Thomas & 
Richardson, Tex., 138 S. W. 1080. 

35. Negligence.—In constructing and main- 
taining its wires, a telephone company must 
anticipate the likelihood of contact between 
its wires and those carrying dangerous cur- 
rents.—Goodwin v. Columbia Telephone’ Co., 
Mo. 138 S. W. 940. 

36. Eminent Domain—Abutting Owner. — A 
street railway company may become itself lia- 
ble to an adjoining owner if its system is oper- 
ated in the highway without authority in such 
a manner as to impose an additional servitude. 
—Cadwell vy. Connecticut Ry. & Lighting Co., 
Conn., 80 Atl. 285. 


a7 
ot. 











Estoppel—Partial Ratification.—A _ city 
held not to have the right to insist on a release 
executed by an employee and at the same time 
to repudiate the only consideration supporting 
it.—People ex rel. Williams v. Ward, 130 N. Y. 
Supp. 290. 

38. Witnessing Deed.—B.’s signing as wit- 
ness a deed by G. to C. held not to es- 
top B.’s heirs from claiming the land, unless 
C.’s vendees were influenced in their purchase 
by B. having witnessed G.’s deed.—Roberts v. 
Coleman, Tex., 138 S. W. 1120. 

39. Evidence—Certified Copy.—Statutory au- 
thority is not required for the introduction in 
evidence of certified copies of public land rec- 
ords of towns and cities—Horgan v. Town 
Council of Jamestown, R. I1., 80 Atl. 271. 

40.—Descriptive Personae.—Intent in sign- 
ine a note in the name of a corporation with 
the name of an individual, and the words 
“Prest.” and “Mgr.” may .-be shown.—Briel  v. 
Ixchange Nat. Bank, Ala., 55 So. 808. 
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41. Judicial Notice.—As the court will take 
judicial notice of the regulations of the agri- 
cultural department concerning the transporta- 
tion of cattle, it was not error to admit in evi- 
dence a pamphlet containing such regulations. 
—Pecos & N. T. Ry. Co. v. Jarman & Arnett, 
Tex., 138 S. W. 1131. 


42. Parts of Writing.—Where the whole of 
a contract has been admitted in evidence, the 
counsel of a party may read to the jury any 
paragraphs thereof as he deems material.— 
Hanrahan v. City of Baltimore, Md., 80 Atl. 
312. 


43.— Refreshing Recollection.—-On an issue 
as to the market prices of cattle in a specified 
market on certain days, a trade journal pur- 
porting to give such prices held admissible to 
refresh the recollection of a witness testifying 
thereon.—Lay v. Chicago, B. & Q. R. Co., Mo., 
138 S. W. 884. 

44. Execution—Separate Property.—€rops on 
land purchased by husband partly with his 
wife’s money and partly with money horrowed 
by him, held subject to execution against the 
husband while title to the land was in his name. 
—O’Neal v First Nat. Bank, Ga., 71 S. E. 807. 

45. Executors and Administretors—-Debts.— 
A devisee voluntarily paying for work done to 
protect the estate pending administration held 
not entitled to recover of the estate.—In re 
Hincheon’s Estate, Cal., 116 Pac. 47. 

46. Descent and Distribution.—Generally on 
the death of a person, the legal title to his 
personalty passes to the administrator, with the 
equitable title in the distributees, but where 
there are no debts, the personal property may 
pass to the distributees without administration. 
—Todd v. James, Mo., 138 S. W. 929. 


47. False Imprisonment—Unlawful Restraint. 
—Statement of a conductor to an injured pas- 
senger that the law required a statement from 
Plaintiff, whereupon plaintiff assented to a de- 
tention, held an unlawful restraint of plaintiff, 
though no physical force was used.— Whitman 
v. Atchison, T. & S. F. Ry. Co., Kan., 116 Pac. 
234. 

48. Fixtures—Buildings on Leased Land.— 
Buildings erected on leased land by a lessee 
to carry on a business were not fixtures, and 


were removable during the term Wel 
— sh v. - 
Donald, Wash., 116 Pac. 589. = 














49. Fraud—tTransfer of Note.—Transfer of a 
note given as indemnity only, after the claim 
indemnified against had been satisfied, to an in- 
nocent purchaser by one having knowledge of 
po faker ee SP gg ae fraud against 
= cae e v. Haston, Tex., 138 §. 


os Frauds, Statute of—Agreement for Lease. 
ae © maintain an action on a parol agreement 
» take a lease for a term of years, ful] per- 
formance by lessor is essential to take the 
et age out of the statute of frauds.—Ver 
steeze v. M. Longo Fruit Co : ” 
ming +» Mo. 138 S. Ww. 
51.-—_Broker's A 
“ers Agreement.—An agreement b 
a broker to join ina guaranty to a Seigunautins 
purchaser held within the Statute of frauds,— 
Griffith v. Bradford, Tex., 138 S. W. 1072 : 


° 
52. Oral Agreement.—The statute of frauds 


1 action for a art tt c 
wil not defeat an Pp ° he on- 








sideration for an oral agreement for exchange 
of lands, after deeds have passed.—-Averill v. 
Boyer, W. Va., 71 S. E. 707. 

53. Homicide—Evidence.—Description of 
tracks at scene of crime which correspond with 
shoes worn by defendant, are competent.—State 
v. Adams, Kan., 116 Pac. 608. 


54. Husband and Wife—Agency of Husband. 
—A wife may constitute her husband her agent 
in fact so that he may create a personal lia- 
bility for her as well as a lien on her prop- 
erty.—Sutherin v. Chesney, Kan., 116 Pac. 254. 


55. Estoppel.—Where a married woman 
voluntarily permits her husband to use her 
money to invest in real estate in his own name, 
she cannot claim the property so acquired, to 
the detriment of his creditors.—Hobbs v. Fra- 
zier, Fla., 55 So. 848. 

56. Husband’s Possession.—Intent held 
necessary tor a reduction to possession by a 
husband of his wife’s choses in action.—South- 
ern Bank of Fulton y. Nichols, Mo., 138 S. W. 
881. 

57. Infants—Deraignment of Title.—That or- 
iginal buyer was under 21 years of age held 
not a defense to trover by seller, who retained 
title against subsequent buyer. Elder v. Wood- 
ruff Hardware & Mfg. Co., Ga., 71 S. E. 806. 

58. Representation as to Age.—-Represen- 
tations by the infant as to his being of age, in 
order to estop him from disaffirming a contract 
made during infancy, must have been fradu- 
lently made and relied on by the other party. 
Putnal v. Walker, Fla., 55 So. 844. 

59. Injunction—Interlocutory Order. — In 
granting an interlocutory injunction, a court 
of equity does not generally anticipate the ulti- 
mate determination of the questions of right 
involved.—Stowe v. Powers, Wyo., 116 Pac. 576. 

60. Imsurance—Adjustment of Loss.—A fire 
policy held not to require segregation of the 
damaged and undamaged property where the 
loss exceeds the amount of the insurance.- 
Winchester v. North British & Mercantile Ins. 
Co. of London and Edinburgh, Cal., 116 Pac. 
63. 

61. Estoppel.—An agreement between a life 
insurance agent and one whom he solicited for 
insurance, as to what the application should 
contain, held in effect made with the company, 
and binding upon it.—Pfiester v. Missouri State 
Life Ins. Co., Kan., 116 Pac. 245. : 

62. Forfeiture.—Disregard of requirement 
in a fire policy that, in case of loss, insured 
should make a complete inventory and report 
within sixty days, defeated recovery on the 
policy.—Seattle Merchants’ Ass’n v. Germariia 
Fire Ins. Co. of New York, Wash., 116 Pac. 
585. 

63.——Rider on Policy.—A slip of paper con- 
taining a stinulation is not a part of an insur- 
ance policy merely because pinned thereon.— 
Co-operative Ins. Ass’n of San Angelo v. Ray, 
Tex., 1388 S. W. 1122. 

64. Soliciting Agent.—A soliciting agent of 
an insurance company is the agent of the com- 
pany in prevaring an application for insurance. 
—Merchants’ Mut. Fire Ins. Co. of Colorado v. 
Harris, Colo.,.116 Pac. 143. 

vu. Ww aiVer.—WNULiCe 1O llisUled and bene- 
—iCaaity tMae poulcy is hu svunger im i.0rce Neiu au 
Waiver of Lenmuer OL UUeS alid AdSeS>5iMeuts.— 
Southern Lite ins. CO. v. Logan, UU, (4 O% br. 
(ta. 

oi. Judges—DVisquaiitication.—At cummin iaw 
@ judge was not uwisquaiea by reasun vt wis 
reidliomscnip Lo a parcly to ah activou.—velters 
Vv. vellers, & C., 71 bd. tu. S10. 

68. Judgment—Joint Tort-easors.—in an ac- 
tion against joint tort-feasors, in the absence 
of proof of concert of action, plaintiff may re- 
cover against such as are proved to have been 
wrong-doers.—Citizens’ Ry. & wight Co. v. At- 
wood, Tex., 138 S. W. 1101. 

69. Proof of Service.—It will be presumed, 
in support of a judgment which recites due 
Proof of service by publication on parties de- 
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fendant, that the summons was issued prior to 
publication.—Doyle v. Hampton, Cal., 116 Pac. 
39. 


70.—Special Verdict.—The court on motion 
for a judgment on a special verdict must con- 
sider the general verdict and the pleadings.— 
Peru Heating Co. v. Lenhart, Ind., 95 N. E. 680. 


71. Landlord and Tenant—Agreement to Re- 
pair.—A landlord is not bound to repair prem- 
ises, in the absence of agreement to do so, made 
at the time of the letting or thereafter, on a 
new and sufficient consideration.—Finer v. Nich- 
ols, Mo., 138 S. W. 889 


72. Duration of Tenancy.—A parol con- 
tract that a son should have possession of land 
during the lives of his parents, in consideration 
of support, created a tenancy from year to year. 
—Pollmann y. Schaper, Mo., 138 S. W. 898. 


73. Vacation by Tenant.—Where a land- 
lord neglects to take proceedings to remove 
lewd, noisy and insulting tenants from an apart- 
ment house, a tenant to whom they are objec- 
tionable is justified in removing.—Phyfe _ v. 
Dale, 130 N. Y. Supp. 231. 


74. Libel and Slander—Injury to Property.— 
A statement in a newspaper that a play owned 
bv plaintiff had been hissed is a statement prej- 
udicial to property, and, even if untrue, is not 
a statement involving a libel on her.—Cleveland 
Leader Printing Co. v. Nethersole, Ohio, 95 N. 
E. 735. : 


75. Malice.—Malice not being an essential 
ingredient of civil libel, it is not material to 
plaintiff’s right to recover compensatory dam- 
ages whether the libel was malicious or merely 
‘aarti ie: v. Hearst, Cal., 116 Pac. 
53 


76. Life Estates—Rent.—Where a life tenant 
leases the premises and dies before the rent is 
due, it goes to the remainderman, and not to 
the legal representative of the life tenant.—Os- 
borne v. Osborne, Tex., 138 S. W. 1062. 


77. Mandamus—Highway Crossing.—A _ rail- 
road's discretion as to the manner of discharg- 
ing its duty to provide safe and useful high- 
way crossings is ministerial, and mandamus lies 
to compel proper performance of such duty.— 
Wabash R. Co. v. Railroad Commission of In- 
diana, Ind., 95 N. E. 673. 


78.——Stockholder.—Mandamus lies to enforce 
a stockholder’s right to inspect corporate books 
and records.—Kimball v. Dern, Utah, 116 Pac. 

79. Marriage—Legislation.—The Legislature, 
having full control of the subject of marriage, 
may fix the conditions under which the marital 
status may be created or ended and the effect 
of an attempted creation thereof.—In re Greg- 
orson’s Estate, Cal., 116 Pac. 60. 

80. Marshaling Assets and Securities—Equity. 
—The equitable remedy of marshaling securities 
will not be enforced if the paramount incum- 
brancer will be materially delayed in the col- 
lection of his debt or be prejudiced in any other 
manner.—Stowe v. Powers, Wyo., 116 Pac. 576. 

81. Master and Servant—Conjectural Cause.— 
One injured by sudden starting of a rotary saw 
which he was oiling cannot recover, when the 
causing of the starting is speculative.—Brodsky 
v. Kronenberg, 130 N. Y. Supp. 251. , 

82. Inspection of Appliances.—A servant is 
not required to inspect closely the condition 
of the appliance with which he must work.— 
Denny v. American Car & Foundry Co., W. Va., 
71S. E. 706. 

83. Guarding Machinery.—A lumber com- 
pany is negligent, as a matter of law, in fail- 
ing to guard with reasonable safety a saw 
which could be so guarded wi..out interfering 
with its efficiency.—Young v. Aloha Lumber Co., 
Wash., 116 Pac. 4. 


84.——_Safe Place.—The rule requiring a mas- 
ter to furnish a safe place to work, does not 
apply, where the work itself makes the place 
and creates the danger.—Mullin v. Genesee 
County Electric Light, Power & Gas Co., N. Y., 
95 N. EB. 689. 























85. Warning to Servant.—An employer 
need not warn an employee, who, though a mi- 
nor, knows all the facts which the employer 
could possibly learn.—Therriault v. England, 
Mont., 116 Pac. 581. , 


86. Mechanics’ Liens—Lienable Claim.—Under 
the mechanics’ lien law, the amount paid by a 
contractor agreeing to erect a new building for 
removing an old building on the site was a 
lienable claim.—Pratt v. Nakdimen, Ark., 138 5. 
‘W. 974. 


87. Mortgage—Lex Rei Sitae.—Contracts in 
the nature of a mortgage on real property held 
governed exclusively by the laws of the state 
where the real property is situated.—Hannah v. 
Vensel, Idaho, 116 Pac. 115. 


88. Municipal Corporations—Estoppel.—A city 
held not estopped because of benefits received 
to set up the invalidity of a contract for supply 
of water free of charge.—Horkan v. City of 
Moultrie, Ga., 71 S. E. 785. 


89. Private Sewer.—A city council has no 
power to license an individual to !ay a private 
sewer in a public street, and to discharge sew- 
age therein.—Sullivan Realty & Improvement 
Co. v. Crockett, Mo., 138 S. W. 924. 


90. Negligence—Joint and General Obligation. 
—Persons jointly bound to perform a duty are 
jointly and severally liable for negligently per- 
forming it.—Peru Heating Co. v. Lenhart, Ind., 
95 N. E. 680. 


91. Officers—Tenure of Office—Where tenure 
of office is hot prescribed by law, power to re- 
Move is an incident to the power to appoint.— 
Wright v. Gamble, Ga., 71 S. E. 795. ‘ 

92. Partition—Parties.—Owner of undivided 
interest in lands may bring partition, though he 
has made executory contract to sell them.— 
Howard v. Morrissey, 130 N. Y. Supp. 322. 

93. Payment—Place of.—While generally one 
must seek h's’ creditor to pay the indebt- 
edness, the place of payment may be governed 
by agreement between the parties.—Weyand v. 
Parke Terrace Co., N. Y., 95 N. E. 723 

94. Principal and Agent—Authority of Agent. 
—Where a landowner invested her agent with 
full indicia of title to land or the right to dis- 
pose of the same, an innocent purchaser from 
the agent will be protected against his fraud 
adversely affecting the principal.—Conklin  v. 
Benson, Cal., 116 Pac. 34. 

95.— Evidence.—An agent may prove by pa- 
rol that his principal was the real party in in- 
terest in a written contract.—Schmucker  v. 
Higgins-Roberts Grain Co., Okla., 116 Pac. 184. 

96. Special Agent——An agent authorized 
merely to collect or receive payment has no 
power to accept a tender of a lesser amount 
than that claimed to be due in full payment.— 
Ogilvie v. Lee, Mo., 138 S. W. 926. 

a. Principal and Surety—Binkruptcy.— 
Where plaintiffs either owning or having a lien 
on vehicles in the bankrupt’s possession, the 
value of which largely exceeded renewal notes 
given for the price on which defendants were 
sureties, voluntarily discharged the lien and re- 
leased the vehicles to the bankrupt’s trustee, 
defendants were discharged from liability on 
the notes.—Brown Carriage Co. v. Dowd, N. C., 
71 S. E. 721. 

98. Public Lands—Location Certificate.-—The 
right of the holder of a land certificate to ob- 
tain title to land by location of the certificate 
descends to his -heirs, but, until location, no 
title to anv land is acquired.—Blair v. Hennessy, 
Tex., 138 S. W. 1076. 

99. Railroads—Contributory Negligence.—Con- 
tributory negligence is no defense to an action 
against a railroad company in negligently kill- 
ing a pedestrian whose presence was discovered 
in time to have avoided the accident.—Memphis, 
= Hing G. Ry. Co. v. Bradley, Ark., 138 S. W. 

o. 

100. Nexligence.—A railroad servant, who 
drives plaintiff's horse across a dangerous place 
while driving him off the track, knowing it to 
be dangerous, whereby the horse is injured, 
held liable for the damages thereby caused.— 
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Louisville & N. R. Co. v. Peeples, Ga., 71 S. E. 
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ov. 


101. Reformation of Instruments—Pleadings. 
—Though a petition for reformation of the de- 
scription in deeds does not directly allege that 
the grantees were purchasers of the lands, it 
will be sufficient if that fact can be clearly im- 
plied from the other allegations of the peti- 


tion.—Mounger vy. Daugherty, Tex., 138 S. W. 
1070. 
102. Release—Consideration.—A release of a 


claim for lien executed without consideration 
held not to affect the owner’s liability.—Seattle 
Lumber Co. v. Cutler, Wash., 116 Pac. 1. 


103. Parol Evidence.—A general _ release, 
signed, sealed, and delivered, may be shown by 
parol to have been delivered to take effect on a 
contingency which has never happened.—Stiebel 
v. Grosberg, N. Y., 95 N. E. 692. 

104. Sales—Fraud.—A buyer discovering the 
seller’s fraud before the consummation of the 
contract of sale, held precluded from _ subse- 
quently complaining of the fraud.—Webster v. 
Carter, Ark., 1388 S. W. 1006. 

105. Vendor's Lien.—The statute giving a 
vendor a lien for the purchase money when the 
property is in the hands of the vendee held not 
applicable to property acquired from vendee in 
good faith—Clements v. Hamilton-Brown Shoe 
Co., Ark., 138 S. W. 971. ; 

106. Specific Performance—Claim Must Be 
Reasonable.—The court must be satisfied, in an 
action for specific performance, that a claim for 
a deed under a contract is fair, just, and rea- 
sonable, the contract equal in all its parts, and 
founded on an adequate consideration.—Sunrise 
Land Co. v. Root, Cal., 116 Pac. 72. 

107. Laches.—Where a party is not reason- 
ably diligent in seeking to enforce the con- 
tract for the sale of lands, the delay may ren- 
der it inequitable to enforce his claim.—Nobles 
v.. Engle, Fla., 55 So. 839. 














108. Street Rathways—Medical Aid.—A street 
railroad corporation may be liable in damages 
for failure to furnish medical aid as agreed to 


one injured on its cars.—Youngstown Park & 
Falls St. Ry. Co. v. Kessler, Ohio, 95 N. E. 509. 

109.———-Negligence.—A street car company is 
not only bound to provide a_ suitable trolley 
rope and place for fastening the same, but also 
to see that the rope is fastened when the car 
starts on its trip, and to exercise the highest 
degree of diligence in keeping it fastened and 


in place during the trip—Denver City Tram- 
way Co. v. Hills, Colo., 116 Pac. 125. 
110.——Nuisance.——-A city cannot, by mere 


declaration show the operation of a street rail- 
road constructed under authority of law to be 
a nuisance, and subject its tracks to removal, 
merely because their operation may be danger- 
ous.—City of Chicago v. Chicago & O. P. Ele- 
vated R. Co., Ill., 95 N. E. 456. 
111.——Passenger Alighting.—Where a street 
car stopped at a point where passengers might 
be reasonably expected to alight and was neg- 
ligently started causing injuries to a passenger 
while in the act of alighting, the carrier would 
be liable without reference to the purpose for 


which the car was stopnped.—Citizens’ Ry. Co. 

v. Hall, Tex., 138 S. W. 434. 
112.———Presumption.—Motorman of electric 

ear held entitled to presume that team ap- 


proaching crossing would not drive onto track 
in front of car.—Backus v. Norfolk & A. Ter- 
minal Co., Va., 71 S. E. 528. 

113. Subrogation—Common Incumbrance.— 
Those paying off a common incumbrance on 
their land and that of another held entitled to 
enforce contribution from the one not paying. 
—Davenport y. Timmonds, Mo., 138 S. W. 349. 

114. Sunday—Estoppel.—That plaintiff and 
defendant were violating the Sunday law does 


not prevent the former from recovering dam- 
ages for injuries negligently inflicted by de- 
Atlanta Steel Co., Ga., 71 


fendant.—Hughes v. 
S. E. 728. 

115. Taxation—-Exemption.—Land owned by 
the United States, sold to private persons under 





act of Congress, and legal title retained to se- 
cure price, held exempt from taxation.—Copp Vv. 
State, W. Va., 71 S. E. 580. 


116. Federal Franchise.—A federal fran- 
chise is not subject to state taxation.—Western 
Union Telegraph Co. v. Los Angeles County, 
Cal., 116 Pac. 564. 


117. Inheritance Tax.—An executrix, dis- 
tributing property without paying inheritance 
tax, held not protected by the decree of dis- 
tribution.—Attorney General v. Rafferty, Mass., 
95 N. E. 747. 


118. Listing by Warehouseman.—If a ware- 
houseman refuses to list property under his con- 
trol belonging to another and to disclose the 
name of the owner, the assessor may assess it 
in the name of the custodian.—Hannis Distil- 
ling Co. v. Berkeley County Court, W. Va., 71 
S. E. 576. 

119. Redemption.—Statutes allowing the 
owner of land sold for taxes to redeem on pre- 
scribed conditions are liberally construed in 
favor of the redemptioner.—Gibson v. Pekarek, 
Ss. D., 131 N. W. 728. 

120. Void Sale.—A tax sale made on a day 
unauthorized by law is void.—l’ordyce v. Vick- 
ers, Ark., 138° S. W. 1010. 

121. Telegraph and Telephones—Connecting 
Company.—Where defendant telephone company 
contracted to furnish a through call over its 
own line and that of a connecting telephone 
company, it was not relieved from liability as 
a matter of law, because the failure to carry 

















out its agreement resulted from the negligence ‘ 


Southwestern Tel- 
Jarrell, Tex., 138 S. 





of the connecting company. 
egraph & Telephone Co. v. 
W. 1165. 

122.——-Lex Lovi.—The validity of a provision 
printed on a telegraph message held determin- 
ed by the law of the state from which the mes- 





sage was sent.—Western Union Telegraph Co. 
v. Ashley, Tex., 137 S. W. 1165. 
123.——Negligence.—A telegraph company 





which failed to inform the sender of a message 
that it could not be speedily forwarded, owing 
to defects in the lines, is liable for damages for 


delay of the message.—Western Union Tele- 
graph Co. v. Bickerstaff, Ark., 138 S. W. 997. 
124. Tenancy tn Common—Dower.—A widow 





who with her infant child occupies the real es- 
tate of her deceased husband in which,he has 
a dower interest is a co-tenant of the other 
heirs.—Foster vy. Foster, 129 N. Y. Supp. 1108. 
125. Trespass—Treble Damages.—That plain- 
tiff did not exercise diligence to discover and 
stop the taking of stone by defendant from 
land owned by him is no defense in an action 


for treble damages.—Fox v. Turner, Kan., 116 
Pac. 233. 
126. ‘Trusts—Constructive Trustee.—One ob- 


taining title to land under a forged transfer of 
a certificate for land held constructive trustee 
of the land for the original holder of the cer- 
tificate or his heirs.—Blair v. Hennessy, Tex., 
138 S. W. 1076. 

127.——-“istoppel.— Where defendant in a par- 
tition suit claimed as constructive trustee land 
to which his brother had held record title, the 
fact that he accepted a deed of dower rights in 
his brother’s estate is competent as evidence 
of an implied admission that the beneficial title 
was in the brother.—Harmon vy. Harmon, §S. C., 
71 S. E. 815. 

128. Implication.—A trust may result from 
the payment of money for the purchase of land 
by one for the benefit of another.—Breitenbuch- 
er v. Oppenheim, Cal., 116 Pac. 55. 

129. Vendor and Purchaser—Deficiency.—Pur- 
chaser of land held not entitled to recover for 
deficiency in quantity, in the absence of fraudu- 
lent misrepresentations by his vendor.—Currie 
v. Collins, Ga., 71 S. E. 798. 

130. Walls—Undue Influence.—That testatrix 
desired that her husband should not know of 
the will, and that it was executed without his 





consent or knowledge, of Which fact the sister 
and scrivener were aware, does not create a 
presumption of undue influence.—Carmen _v. 


Kight, Kan., 116 Pac. 231, 
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Nebraska Reports, vols. 1 to 8, inciusive 12.00 
Nebraska Keports, 87 vols.. 130.00 
N. W. Reporter, 131 volumes. 

N. W., vols. 89 to 118.. 

N. W. Digest, 7 vols... ” sbakcdaued 
Pattison’s Missouri Digest, 9 vols.. eae iuasatl 36.00 


Rapalje’s Digest of American Decisions 
and Reports, 3 vols............ : 9.00 
= el s & Mack’s Railway Digest, 8 


meine Texas Digest, 3 vols.. 
Rose’s Notes on U. 8S. Reports, 13 vols.. 55.00 
Rose’s Notes on U. S. Reports, 13 vols. and 
supplement, 5 vols.................. 

E. Rep., 71 vols... 

S. W. Reporter, 138 volumes. 

S. W., 1 to 58.. 

Sup. Ct. Reporter, 30 vols 

Text Books, Last Edition. Write for List. 


We have a long list of choice second-hand text books and other law books. 
second-hand Hast, and write us for any book wanted, 


Prices are net cash with order, except we will 


more, 
U. Ss. Repts.. Law ed., 218 vols. in 54 
books ...... 


U. S. Rep., Law ed, books, 50 to 54, inel 





Wigmore on lividence, 5 vols....... 24.00 
Wolff’s Constitution and Revised Laws of 
Louisiana, 2 vols., 1904 ; ‘ 16.00 
KANSAS. 
Reports, new or second-hand. 
= ee | eee é 
L. R. A. Digest, 3 vols. of 1 to 70.......... 
a. R. «., New Series, 32. vols. and Di- 
geet a8 } to 3t.:..........£..... Moccia - 
MINNESOTA. 
Reports. 25 vols. to N. ; 
Se a aes 
Municipal Corporation 
BE FE II, nccaCuewnciamnaciamebitcaginese 10.00 
MICHIGAN. 
Reports, 40 vols. and Chancery, 4 vols. 
te 3: WW. 50.00 
MISSOURI SUPREME COURT & COURT 
OF APPEAL. 
Reports, Full set or up to the S. W. 
New or second-hand ...... , pone 
N. W. Digest, 1 vol. of 51 to 60 
NEW YORK COMMON PLEAS. 
E. D. Smith. 4 vols... Laden cainlae e 8.00 
ow 6 6S. SEE ae 2.00 
Daly, 2 vols... cae alte a Mes tiainsceaegs 4.00 
NEW YORK COMMON LAW. 
80 vols. in 17 and eee. i. nee: 25.00 
Hill, 7 vols.. be 2.50 
NEW YORK CRIMINAL LAW. 
Parker, 6 vols.. TA Oia ‘i 4.00 
Disney, vol. 1, “Ohio”. ccaaaa . 1.00 
Handy, 2 vols. in 1, “Ohio” valine 1.00 
Rapalje’s & Mack’s Railway DPigest, 8 
TN.“ alinndcepestees 12.00 
OHIO AND OHIO STATE, 
62 vols. (single) to N. E 65.00 
RHODE ISLAND. 
Co GE Sree 28.00 


SOUTHERN REPORTER DIGEST, 1 vol. 
SNL I iliac dicatesecendeyahpsiitnciciipinbetacébetoxecabibhen 3.00 
TEXAS SUPREME COURT. 
Full set or up to the S. W 


TEXAS CIVIL APPEALS. 
36 vols., new; vols. 1 to 12, inel., and 21 
second- hand . atuikene 
TEXAS APPEALS, CRIMINAL. 
Full set or up to the S. W.; new or 
second-hand bos saci ; 
WISCONSIN. 
Reports, 45 vols. and Pinney, 
N. W. Pa oe 


3 vols. to 
, : -. 70.00 


Send for our 
new or second-hand. 





VERNON LAW BOOK COMPANY, 


Kansas City, Mo. 
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